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Application/Control Number: 1 0/081 ,020 Page 2 

Art Unit: 3623 

DETAILED ACTION 

1 . This Final Office Action is in response to Applicant's amendment filed December 
12, 2007. Applicant's amendment amended claims 1-11, 13-44 and 6-75. Currently 
claims 1-1 1 and 13-75 are pending with claims 45-59 being previously withdrawn as 
directed to a non-elected invention. 

Response to Amendment 

2. The Objection to the Title in the previous office action is withdrawn in response to 
Applicant's amendment to the title. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. 

Response to Arguments 

3. Applicant's arguments filed December 12, 2007 have been fully considered but 
they are not persuasive. 

Specifically Applicant remarks filed December 12, 2007 argue: 

i) that the "specification as filed sufficiently discloses the subject matter of claims 
11 , 1 9, 37, 63 and 69" (in response to the 35 U.S.C. 1 1 2(1 ) rejection of Claims 11,19, 
37, 63 and 69; Last Paragraph, Page 17); 

ii) that the Winning Retail: A Self Assessment and Instructional Guide for 
Independent Retailers fails to be prior art under 35 U.S.C. 102(b) (Last Paragraph, 
Page 18; Paragraph 1, Page 19; Paragraph 1, Page 24); 
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iii) that the rejection involves impermissible hindsight (Last Paragraph, Page 21); 

iv) that the taking of official notice is in adequate (Last Paragraph, Page 25; 
Paragraph 1 , Page 26); 

v) that the prior art of record fails to teach or suggest each of the claimed 
elements specifically that Winning Retail and/or Ibarra fails to teach of suggest: 

analyzing the collected transaction data to compute an aggregate 
synopsis of performance of a subject under observation (Claim 1 ; 
Paragraph 2, Page 20); 

hypothesizing, using the aggregate synopsis, said hypothesizing 
developing a hypotheses for store improvement, the hypothesis 
determining at lest one of a plurality of recommended actions, (Claim 1 ; 
Paragraph 2, Page 20; Paragraphs 1-2, Page 21); 
measuring a change In store performance as a result of the subject 
under observation applying the determined recommended actions 
(Claim 1 ; Paragraph 1 , Page 22); 

hypothesizing further comprises hypothesizing business scenarios and 

the recommended actions comprise strategies to Improve business 
operations and staffing profiles for increased sales (Claim 18; Last 
Paragraph, Page 22); 

a plurality of transactional data systems operable to gather the 
transaction data (Claim 25; Paragraph 1 , Page 23); and 
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defining a set of actions directed at improving store productivity as a 
function of sl<ill proficiency and revenue generation (Claim 60; 
Paragraph 2, Page 25). 

i) In response to Applicant's attempt to traverse the 35 U.S.C. 11 2(1 ) rejection of 
Claims 1 1 , 19, 37, 63 and 69 (Last Paragraph, Page 17) by stating that the 
"specification as filed sufficiently discloses the subject matter of claims 11, 19, 37, 63 
and 69" and by generally referring to several pages/lines in the specification; the 
examiner finds the traversal to be inadequate. The Applicant failed clearly indicate how 
the disclosure, would enable one of ordinary skill in the art to, as claimed in claims 1 1 , 
19, 37, 63 and 69: 

- establish a staffing profile, indicative of optimal staffing levels for each of the 
sales employee levels, operable to obtain the timely performance goal; 

- create a staffing profile comprises an optimal aggregation of sales employees 
of different skill levels; 

- how to develop, and subsequently output, optimal staffing profiles; and 

- how to define a staffing profile indicative of an optimal combination of 
employees based on the performance data; 

therefore the e 35 U.S.C. 1 1 2(1 ) rejection of Claims 1 1 , 1 9, 37, 63 and 69 is 
herein maintained. 
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ii) In response to Applicant's argument that the Winning Retail: A Self 
Assessment and Instructional Guide for Independent Retailers fails to be prior art under 
35 U.S.C. 102(b), the examiner respectfully disagrees. The Winning Retail reference 
(more specifically PDF's of the individual chapters) was downloaded, via Archive.org 
which clearly indicates the date of publication to be November 1998 and that the 
Winning Retail reference was publicly available for download from the 
http://strateqis.ic.gc.ca/ web site no later than April 1 999 (see screen shot below, 
emphasis added). 
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Further a search using several bibliographic resources indicates the year of 
publication to be 1998 (see screen shots below, emphasis added). 
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iii) In response to Applicant's argument tliat tlie examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that 
any judgment on obviousness is in a sense necessarily a reconstruction based upon 
hindsight reasoning. But so long as it takes into account only knowledge which was 
within the level of ordinary skill at the time the claimed invention was made, and does 
not include knowledge gleaned only from the applicant's disclosure, such a 
reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 
1971). 

iv) In response to Applicant's argument that the official notice is inadequate, the 
examiner respectfully disagrees. Applicant's attempt to traverse the Official Noticed 
facts in the previous Office Action(s) is inadequate. Specifically Applicant's attempt at 
traversing the Official Notice findings as stated in the previous Office Action(s) is 
inadequate wherein an adequate traversal is a two-step process. First, Applicant's must 
state their traversal on the record. Second and in accordance with 37 C.F.R. 1 .1 1 1(b) 
which requires Applicant's to specifically point out the supposed errors in the Office 
Action, Applicant's must state why the Official Notice statement(s) are not to be 
considered common knowledge or well known in the art. 

In this application, while Applicant's have clearly met step (1), Applicant's have 
failed step (2) since they have failed to argue why the Official Notice statement(s) are 
not to be considered common knowledge or well known in the art. Because Applicant's' 
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traversal is inadequate, the Official Notice statement(s) are taken to be admitted as prior 
art. SeeMPEP 2144.03. 

Specifically it has been established that it was old and well known in the art at the 
time of the invention: 

to scale performance measures when comparing/benchmarking one or more 
businesses based on the characteristics of the businesses; 

- to select an "optimal" mix of employees having different skills and/or skill levels 
in an effort to ensure all the required/desired services/service level can be provided to 
customers.; and 

- to utilize expert systems (artificial intelligence, rule-based, decision support 
systems, knowledge based, etc.) to automate decision making, planning or other 
business functions. 

v) In response to Applicant's argument that the prior art of record fails to teach or 
suggest each element of the claimed invention, the examiner respectfully disagrees. 

In response to Applicant's argument that the prior art of record fails to teach or 
suggest analyzing the collected transaction data to compute an aggregate synopsis of 
performance of a subject under observation (Claim 1; Paragraph 2, Page 20), the 
examiner respectfully disagrees. 

Winning Retail teaches analyzing collected transaction data (Chapter 12, Pages 
3, 6-8) to computer an aggregate synopsis (e.g. report, weekly performance statistics, 
summaries, current situation analysis; etc.) of a performance of a subject (store, clerk. 
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etc.) under observation (analysis engine; Chapter 8, Number 8, Pages 12-14; Cliapter 
1 1 , Pages 1 0, 1 4, 1 8, 22, 26; Chapter 1 2, Number 21 , Page 8; Reports, Chapter 1 2, 
Number 11, Page 6). 

In response to Applicant's argument that the prior art of record fails to teach or 
suggest hypothesizing, using the aggregate synopsis, said hypothesizing developing a 
hypotheses for store improvement, the hypothesis determining at lest one of a plurality 
of recommended actions, (Claim 1; Paragraph 2, Page 20; Paragraphs 1-2, Page 21) 

Winning Retail teaches developing a hypothesis (guess, proposal, plan, etc.; e.g. 
coaching/training plan, key business strategies, etc.) determine a least one a plurality of 
recommended actions (staff training, store layout, etc.; "Develop Key Business 
Strategies", Figure 1; (Chapters, Column 1, Paragraph 2, Page 6; Chapters, Column 
1, Numbers 1-3, Page 7; Chapter S, Column 2, Number 1, Page 7); 

In response to Applicant's argument that the prior art of record fails to teach or 
suggest measuring a change in store performance as a result of the subject under 
observation applying the determined recommended actions (Claim 1 ; Paragraph 1 , 
Page 22) 

Winning Retail teaches measuring a change in store performance as a result of 
the subject (staff, store, etc.) applying the determined recommended actions (e.g. 
current year vs. prior year; providing feedback-training on effect of the implemented 
recommendations, strategies, etc.; Figure 1, Chapter 1, Page 4; Column 2, Bullet 4, 
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Chapter 7, Page 5; Column 2, Last Bullet, Last Paragraph, Chapter 7, Page 5; Column 

1 , Last Paragraph, Column 2, Last Bullet, Chapter 7, Page 9; Chapter 8, Column 2, 
Paragraphs 1-2, Page 8; Chapter 8, Number 8, Pages 12-14). 

In response to Applicant's argument that the prior art of record fails to teach or 
suggest hypothesizing further comprises hypothesizing business scenarios and the 
recommended actions comprise strategies to improve business operations and staffing 
profiles for increased sales (Claim 18; Last Paragraph, Page 22) 

Winning Retail teaches hypothesizing (proposing, generation, trying, 
implementing, etc.) business scenarios and recommended actions (e.g. coaching plan, 
training, etc.; Key Business Strategies) to improve business operations and staffing 
profiles for increased sales ("Implement and Monitor"; Chapter 8, Column 1, Paragraph 

2, Page 6; Chapter 8, Column 1 , Numbers 1-3, Page 7; Chapter 8, Column 2, Number 
1 , Page 7; Figure, Chapter 1 , Page 4). 

In response to Applicant's argument that the prior art of record fails to teach or 
suggest a plurality of transactional data systems operable to gather the transaction data 
(Claim 25; Paragraph 1 , Page 23) 

Winning Retail teaches a plurality of transactional data systems operable to 
gather transaction data (Chapter 12, Pages 3, 6-8). 
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In response to Applicant's argument that the prior art of record fails to teach or 
suggest defining a set of actions directed at improving store productivity as a function of 
skill proficiency and revenue generation (Claim 60; Paragraph 2, Page 25) 

Winning Retail teaches defining sets of actions directed to improving store 
productivity as a function of skill proficiency and revenue generation (employee 
development, coaching/training, etc.; Chapter 7, Number 1 , Page 3, Number 4, Page 4- 
5, Number 6, Pages 7-8, Number 9, Page 9; Chapter 8, Number 8, Pages 12-14; 
Number 9, Pages 14-15). 
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Claim Rejections - 35 USC §112 

4. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification sliall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

5. Claims 11, 19, 37, 63 and 69 are rejected under 35 U.S.C. 112, first paragraph, 
as failing to comply with the enablement requirement. The claim(s) contains subject 
matter which was not described in the specification in such a way as to enable one 
skilled in the art to which it pertains, or with which it is most nearly connected, to make 
and/or use the invention. 

Regarding Claim 1 1 the disclosure fails to state or teach one of ordinary skill in 
the art how to establish a staffing profile, indicative of optimal staffing levels for eacli of 
the sales employee levels, operable to obtain the timely performance goal. Without this 
disclosure one skilled in the art would be unable to practice the invention without undue 
experimentation. 

Regarding Claim 1 9 the disclosure fails to state or teach one of ordinary skill in 
the art how to create a staffing profile comprises an optimal aggregation of sales 
employees of different skill levels. Without this disclosure one skilled in the art would be 
unable to practice the invention without undue experimentation. 
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Regarding Claim 37 the disclosure fails to state or teach one of ordinary skill in 
the art how to develop, and subsequently output, optimal staffing profiles. Without this 
disclosure one skilled in the art would be unable to practice the invention without undue 
experimentation. 

Regarding Claims 63 and 69 the disclosure fails to state or teach one of ordinary 
skill in the art how to define a staffing profile indicative of an optimal combination of 
employees based on the performance data. Without this disclosure one skilled in the 
art would be unable to practice the invention without undue experimentation. 
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Claim Rejections - 35 USC § 101 

6. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, macliine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

7. Claims 73-74 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

Regarding Claims 73-74, Claims 73-74 merely recite descriptive material 
(software) per se. Claims 73-74 are therefore deemed to be directed to non-statutory 
subject matter where there is no indication that the proposed software is recorded on 
computer-readable medium and capable of execution by a computer. 

Examiner suggests that the applicant incorporate into Claims 73-74 language 
that the proposed software (program code) is recorded on computer-readable medium 
and capable of execution by a computer to overcome this rejection. 

Software, programming, instructions or code not claimed as embodied in 
computer-readable media are descriptive material per se and are not statutory because 
they are not capable of causing functional change in a computer. When such descriptive 
material is recorded on some computer-readable medium it becomes structurally and 
functionally interrelated to the medium and will be statutory in most cases. 

Furthermore, software, programming, instructions or code not claimed as being 
computer executable are not statutory because they are not capable of causing 
functional change in a computer. In contrast, when a claimed computer-readable 
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medium encoded with a computer program defines structural and functional 
interrelationships between the computer and the program, and the computer is capable 
of executing the program, allowing the program's functionality to be realized, the 
program will be statutory. 

Examiner interpreted claims 73-74 to be a software program encoded on a 
computer readable medium wherein the software, when executed on a computer, 
causes a computer to perform the method steps claimed. 
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Claim Rejections - 35 USC § 102 

8. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

9. Claims 20-27, 38, 41-44 and 73-75 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Winning Retail: A Self Assessment and Instructional Guide for 
Independent Retailers (1997, herein after WR). 

Regarding Claims 20, 25 and 73-75 WR teaches a system and method for 
measuring and analyzing store performance comprising: 

- storing/collecting store sales activity transaction data, indicative of store 
performance, from a plurality of available computer data sources including field 
performance, external, legacy (existing, old, etc.) or training data (data store, database, 
POS terminals, etc.; Chapter 8, Column 2, Paragraph 1, Page 5; Chapter 12, Number 7, 
Page 4; Chapter 12, Number 10, elements 1, 9, 12, 13, 14, 18, Pages 5-6; Chapter 12, 
Numbers 20-22, Page 8); 

- computing an aggregate synopsis (report results corresponding to quantitative 
data; performance summary, performance statistics, performance report, etc.) of 
performance of a subject (store, clerk, personnel, division, product, etc.) under 
observation, via a subsystem (analysis engine; Chapter 8, Number 8, Pages 12-14; 
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Chapter 1 1 , Pages 1 0, 1 4, 1 8, 22, 26; Chapter 1 2, Number 21 , Page 8; Reports, 
Chapter 1 2, Number 1 1 , Page 6); 

- developing hypothesis (plan, idea, action, training, etc.) for store performance 
and determining at least one recommended action directed to improving the store 
performance (ideas, suggestion, training, coaching plan; etc.; Chapter 8, Column 1, 
Paragraph 2, Page 6; Chapter 8, Column 1, Numbers 1-3, Page 7; Chapter 8, Column 
2, Number 1, Page 7); 

WR further teaches a plurality of transactional data systems (stores, files, 
applications, subsystems, computers, POS terminals, inventory system/program, etc.) 
to gather transactional data (Chapter 12, Pages 3, 6-8). 

THE RETAILING STR.4TEGY MODEL 

iim3rimAi'ial\-s;i i^l 




Figure 1: Figure, Chapter 1, Page 4 
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Figure 2: Table, Chapter 8, Page 10 
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Regarding Claim 21 WR teaches a store performance evaluation system and 
method wherein measuring a change further comprises repeating iteratively the method 
steps (i.e. feedback mechanism for monitoring recommended actions and gathering, in 
an iterative manner, additional transaction data of an effect of the implemented 
recommendations; Figure, Chapter 1, Page 4; Column 2, Bullet 4, Chapter 7, Page 5; 
Column 2, Last Bullet, Last Paragraph, Chapter 7, Page 5; Column 1 , Last Paragraph, 
Column 2, Last Bullet, Chapter 7, Page 9; Chapter 8, Column 2, Paragraphs 1-2, Page 
8; Chapter 8, Number 8, Pages 12-14). 

Regarding Claim 22 WR teaches a store performance evaluation system and 
method further comprising a security scheme for providing selected access to the 
transaction data determined as a function of need to know and a user's store 
management role within the sales organization (Chapter 12, Number 24, Page 9). 

Regarding Claim 23 WR teaches a store performance evaluation system and 
method further comprising a learning center (performance board, coaching plan, etc.) to 

implement the determined recommended actions (Chapter 7, Column 2, Last 
Paragraph, Page 4; Charts Chapter 8; Chapter 8, Column 1, Paragraph 2, Page 12; 
Chapter 8, Page 9; Chapter 8, Number 10, Page 15). 

Regarding Claims 24 WR teaches a store performance evaluation system and 
method wherein the feedback mechanism is used to monitor an advancement cycle of a 
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sales employee based on the transactional data and a management certification 
(employee development; Chapter 7, Number 1, Page 3, Number 4, Page 4-5, Number 
6, Pages 7-8, Number 9, Page 9; Chapter 8, Number 8, Pages 12-14; Number 9, Pages 
14-15). 

Regarding Claim 26 WR teaches a store performance evaluation system and 
method further comprising a database to store a plurality of normalized data records 
and a knowledge base to store aggregate data having a plurality of granularity levels 
(Chapter 8, Column 2, Paragraph 1 , Page 5; Chapter 12, Number 7, Page 4; Chapter 
12, Number 10, elements 1, 9, 12, 13, 14, 18, Pages 5-6; Chapter 12, Numbers 10-11, 
Pages 5-6; Chapter 12, Numbers 20-22, Page 8). 

Regarding Claim 27 WR teaches a store performance evaluation system and 

method further comprising generating a plurality of performance scores to be compared 
to a predetermined performance range (goals, standards, benchmarks, etc.; Chapter 8, 
Numbers 5-8, Pages 5-14). 

Regarding Claim 38 WR teaches a store performance evaluation system and 
method further comprising an operator for manual inspection of the aggregate synopsis 
(Chapter 8, Number 8, Pages 12-14; Chapter 11, Pages 10, 14, 18, 22, 26; Chapter 12, 
Number 21 , Page 8; Reports, Chapter 1 2, Number 1 1 , Page 6). 
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Regarding Claims 41-43 WR teaches a store performance evaluation system and 
method wherein the plurality of recommended actions correspond to a library of 
multimedia solutions which provide educational development of skill and knowledge 
(curricula, coursework, training, etc.) and include magnetic, optical or printed materials 
(videos, training materials, training support, classroom, etc.; Column 2, Last Paragraph, 
Chapter 7 Page 4). 

Regarding Claim 44 WR teaches a store performance evaluation system and 
method further comprising computing quantitative data and generate qualitative 
conclusions (Chapters, Numbers, Pages 12-14; Chapter 11, Pages 10, 14, IS, 22, 26; 
Chapter 12, Number 21, Page 8; Reports, Chapter 12, Number 11, Page 6). 
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1 0. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

1 1 . Claims 73-75 rejected under 35 U.S.C. 1 02(e) as being anticipated by Matsko et 
al, U.S, Patent NO. 7,093,748. 

Regarding Claims 73-75 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance comprising (Abstract; Figures 3a, 3c, 3d; 
Columns 9-12): 

- collecting transaction data of store sales activity, utilizing a plurality of available 
data sources comprising two or more of field performance, external, legacy or training 
data and including customer data; the data being indicative of store performance 
(Column 1, Lines 29-68; Column 2, Lines 1-43; Column 3, Lines 35-68; Column 4, Lines 
44-68; Column 9, Lines 1-68; Figures 3a, 3c, 3d); 

- analyzing the collected transaction data to computer an aggregate synopsis 
(summary, report, etc.) of the performance of a subject (store, employee, piece of 
equipment, hardware, software, etc.) under observation (Column 4, Lines 43-68; 
Column 6, Lines 17-42; Column 12, Lines -145; Figure 4); 
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- hypothesizing (testing, experimenting, simulating, guessing, thinl<ing, 
postulating, proposing, etc.) using the aggregate synopsis, the hypothesizing 
developing a hypothesis (proposal, recommendation, suggestion, explanation, idea, 
prediction, statement, etc.) for store improvement, the hypotheses determining at least 
one of a plurality of recommended actions (Column 3, Lines 1-9; Column 11, Lines 53- 
68; Column 12, Lines 1-68); 

- applying the determined recommend actions to the subject under observation 
(Column 11, Lines 53-68; Column 12, Lines 1-68); and 

- measuring a change in the store performance as a result of the subject under 
observation applying the determined observation (Column 12, Lines 32-45, 49-65). 
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Claim Rejections - 35 USC § 103 

1 2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary sl^ill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1 3. Claims 28-37 and 39-40 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Winning Retail: A Self Assessment and Instructional Guide for 
Independent Retailers (1997, herein after WR) as applied to claims 20-27, 38, 41-43 
and 73-75 above and further in view of Ibarra, U.S. Patent No. 6,1 19,097. 

Regarding Claims 28-29 WR teaches a store performance evaluation system and 
method further comprising: 

- comparing the aggregate synopsis to performance scores (values, ratings, 
metrics, measures, etc.) within a predetermined performance range (goal, threshold, 
levels, etc.; Chapter 8, Numbers 4-8, Pages 5-13); and 

- mapping (matching) the aggregate synopsis to the plurality of recommended 
actions (Chapter 8, Numbers 4-8, Pages 5-13). 

WR does not expressly teach mapping (matching) the aggregate synopsis to the 
plurality of recommended actions in the predetermined range as claimed. 
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Ibarra teaches a system and method for performance evaluation comprising: 
comparing the aggregate synopsis to performance scores (values, ratings, metrics, 
measures, etc.) within a predetermined performance range (levels, standards, etc.; 
Column 8, Lines 57-68; Column 9, Lines 4-19; Figure 10); and mapping (matching) 
the aggregate synopsis to the plurality of recommended actions in the 
predetermined range (standards, check-up, problem-solving worksheet; Column 2, 
Lines 55-68; Column 4, Lines 40-63; Column 5, Lines 20-30; Column 6, Lines 53-68; 
Column 7, 42-68; Column 10, Lines 15-31; Figures 4, 11) in an analogous art of 
performance management for the purposes of assisting employees in meeting 
performance standards/goals by selecting and implementing the recommended 
actions (action steps, problem-solving worksheet) most likely to result the employee 
in at least meeting the performance standard (Column 2, Lines 60-65). 

More generally Ibarra teaches a retail performance evaluation system and 
method comprising: 

- collecting store sales activity transaction data (activities), indicative of an 
employees performance (Column 2, Lines 3-31; Column 16, Lines 15-27; Figure 2); 

- analyzing the transaction data to compute a aggregate synopsis of 
performance of a subject under observation, via a subsystem (Column 6, Lines 1-25, 
53-60); 

- developing at least one of a plurality of recommended actions for store 
improvement (Column 6, Lines 61-68; Column 7, Lines 1-7, 43-68); 
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- applying the determined recommended actions to the subject under 
observation (Column 1 , Lines 55-65; Column 7); 

- measuring a change (improvement, impact, effect, etc.) on store performance 
as a result of the subject under observation applying the determined recommended 
actions, via a subsystem (Column 7, Lines 3-5; Column 8, Lines 5-9); 

- wherein the subject under observation further comprises a sales employee 
having a plurality of levels and performance standards for each level (Column 4, Line 
25; Column 6, Lines 53-68; Column 10, Lines 15-25; Figure 10). 

It would have been obvious to one skilled in the art at the time of the invention 
that the retail store and employee performance evaluation system and method as taught 
by WR would have benefited from mapping (matching) the aggregate synopsis to the 
plurality of recommended actions in the predetermined range in view of the teachings of 
Ibarra; the resultant system/method assisting employees in meeting the performance 
standards/goals by selecting the recommended actions (action steps, problem-solving 
worksheet) most likely to result the employee in at least meeting the performance 
standard (Ibarra: Column 2, Lines 60-65). 

Regarding Claims 31 WR teaches a store performance evaluation system and 
method wherein the subject under observation further comprises a sales employee 
having a plurality of levels and performance standards for each level (Chapter 8, 
Number 5, Pages 5-6; Chapter 8, Tables on Pages 10, 12, 13; Chapter 8, Number 7, 
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Elements b, f, Page 1 1 ; Chapter 8, Column 1 , Paragraph 5, Page 14; Chapter 8, 
Number 9, Pages 14-15). 

Regarding Claims 32 WR teaches a store performance evaluation system and 
method wherein the performance standards correspond to a subset of a predefined set 
of customer focused skills attained by the sales employee (Chapter 7, Number 6, Pages 
6-8; Chapter 7, Number 8, Pages 8-9; Chapter 8, Numbers 4-8, Pages 5-13). 

Regarding Claims 33-34 WR teaches a store performance evaluation system and 
method further comprising capturing store characteristics pertinent to the transaction 
data as well as comparing store performances to other stores (Chapter 1 , Number 7, 
Pages 12-13; Chapter 11, Page 9; Chapter 12, Number 10, Element 1). 

WR does not expressly teach scaling performance scores corresponding to store 
characteristics via a scaling matrix wherein the scaling factors comprise volume, store 
location and timing as claimed. 

Official notice is taken that it is old and well known to scale performance 
measures when comparing/benchmarking one or more businesses based on the 
characteristics of the businesses (size, sales, volume, industry, number of employees, 
etc.; sometime referred to standardizing or normalizing or comparative performance 
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analysis) in order to perform an "apples-to-apples" comparison between the two 
businesses/enterprises/employees. 

For example, if car dealership A generally has more sales volume than car 
dealership B, the performance standards for salespeople at each car dealership can be 
scaled to account for the disparity in sales volume thereby assisting in accurately 
analyzing and/or comparing the employees and/or store performances. 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method that the system and method for evaluating store and 
employee performance would have benefited from scaling performance scores 
corresponding to store characteristics via a scaling matrix utilizing any of a plurality of 
scaling factors in view of the teachings of official notice; the resultant system/method 
enabling users to make apples-to-apples performance comparison between different 
employees and/or stores. 

Regarding Claims 35-36 WR teaches a store performance evaluation system and 

method further comprising setting performance goals corresponding to the subject 
under observation and adjusting the predetermined performance range (goals, levels) in 
response to the performance goal and further setting goals according to at least one of 
daily, weekly, monthly, quarterly or yearly intervals (Chapter 8, Number 8, Pages 12-14; 
Chapter 12, Number 12, Page 8). 
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Regarding Claim 30 WR does not expressly teach tliat tlie intended use of the 
provided performance standards is for determining a ranking within the predetermined 
performance range or mapping the ranking into a predetermined list of recommended 
actions as claimed. 

Ibarra teaches that utilizing performance ranges (standards, goals, etc.) to rank 
of employees, stores, departments, or the like is old and well known (Column 1, Lines 
20-30) in an analogous art of performance management for the purposes of comparing 
performance between employees (subjects) for promotions, bonuses or other 
management decisions (Column 1 , Lines 20-30). 

Ibarra further teaches ranking the performance of employees within 
predetermined ranges (levels; Column 4, Lines 52-65; Column 5, Lines 1-12; Column 
1 0, Lines 1 5-25; Figure 1 0) for the purposes of view employees with different 
performance levels/ranks of one or more performance standards. 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for evaluating store and employee performance as taught 
by WR with its ability to rate the employee's and/or store's performance against one or 
more performance standards each corresponding to at least a portion of the aggregate 
synopsis would have benefited determining a ranking within the predetermined 
performance range in view of the teachings of Ibarra; the resultant system/method 
enabling user's to comparing performance between employees and/or stores (Ibarra: 
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Column 1 , Lines 20-30) and/or view store/employee's relative performance to the 
performance range. 

It would have been obvious to one skilled in the art at the time of the invention 
that the retail store and employee performance evaluation system and method as taught 
by WR would have benefited from defining a set of predetermined actions directed to 
improving store productivity as a function of skill proficiency and revenue generation in 
view of the teachings of Ibarra; the resultant system/method assisting employees in 
meeting the predetermined/predefined set of performance standards/goals by selecting 
the recommended actions, from a predetermined list of actions, most likely to result the 
employee in at least meeting the performance standard (Ibarra: Column 2, Lines BO- 
BS). 

Regarding Claim 37 WR teaches a store performance evaluation system and 
method further comprising providing output indicative of staffing profiles, as 
discussed above. 

WR does not expressly teach that the staffing profiles are optimal as claimed. 

Official notice is taken that it is old and well known to select an "optimal" mix of 
employees having different skills and/or skill levels in an effort to ensure all the 
required/desired services/service level can be provided to customers. 
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It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for evaluating store and employee performance as taught 
by WR would have benefited from determining a staffing profile comprising sales 
employees of different skill levels in view of the teachings of official notice. 

Regarding Claims 39-40 and 70 WR does not expressly expert system operable 
for quantitative analysis. 

Official notice is taken that utilizing expert systems (artificial intelligence, rule- 
based, decision support systems, knowledge based, etc.) to automate decision making, 
planning or other business functions is old and very well known wherein expert systems 
provide a known benefit of "emulating" the knowledge and analytical skills of one or 
more human experts. 

It would have been obvious to one skilled in the art at the time of the invention 

that the system and method for evaluating store and employee performance as taught 
by WR would have benefited from using any of a plurality of well known automation 
techniques and/or system architectures including but not limited to expert systems in 
view of the teachings of official notice; the resultant system/method being capable of 
"emulating" the knowledge and analytical skills of one or more human experts. 
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14. Claims 1-2 and 13-18 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Matsko et al, U.S. Patent No. 7,093,748 in view of Capillo, Joe, Sales Performance 
Accountability (1998). 

Regarding Claim 1 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance comprising (Abstract; Figures 3a, 3c, 3d; 
Columns 9-12): 

- collecting transaction data of store sales activity, utilizing a plurality of available 
data sources comprising two or more of field performance, external, legacy or training 
data and including customer data; the data being indicative of store performance 
(Column 1, Lines 29-68; Column 2, Lines 1-43; Column 3, Lines 35-68; Column 4, Lines 
44-68; Column 9, Lines 1-68; Figures 3a, 3c, 3d); 

- analyzing the collected transaction data to computer an aggregate synopsis 
(summary, report, etc.) of the performance of a subject (store, employee, piece of 
equipment, hardware, software, etc.) under observation (Column 4, Lines 43-68; 
Column 6, Lines 17-42; Column 12, Lines -145; Figure 4); 

- hypothesizing (testing, experimenting, simulating, guessing, thinking, 
postulating, proposing, etc.) using the aggregate synopsis, the hypothesizing 
developing a hypothesis (proposal, recommendation, suggestion, explanation, idea, 
prediction, statement, etc.) for store improvement, the hypotheses determining at least 
one of a plurality of recommended actions (Column 3, Lines 1-9; Column 1 1 , Lines 53- 
68; Column 12, Lines 1-68); 
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- applying tlie determined recommend actions to the subject under observation 
(Column 11, Lines 53-68; Column 12, Lines 1-68); and 

- measuring a change in the store performance as a result of the subject under 
observation applying the determined observation (Column 12, Lines 32-45, 49-65). 

While customer count visit data is an very old and well known data element 
collected by retail stores Matsko et al. does not expressly teach that the collected data 
includes including customer count visit data as claimed. 

Capillo teaches collecting and analyzing customer count visit data (Paragraph 3, 
Page 1 ; Paragraph 3, Page 2; Paragraph 2, Page 4; Paragraph 5, Page 3) in analogous 
are of store performance measurement for the purposes of improving store and 
employee performance by making employees accountable for their contribution to store 
performance (Paragraphs 1-2, Page 1; Last Two Paragraphs, Page 2; Paragraph 4, 
Page 4). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for measuring and analyzing store performance would have 
benefited from utilizing any of a plurality of well known and/or widely used store 
performance measures including but not limited to customer count visit data in view of 
the teachings of Capillo; the resultant system/method improving store and employee 
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performance by making employees accountable for their contribution to store 
performance (Capillo: Paragraphs 1-2, Page 1; Last Two Paragraphs, Page 2). 

Regarding Claim 2 Matsko at al. teach a computer implemented method for 

measuring and analyzing store performance further comprising repeating the collecting, 
analyzing, hypothesizing and applying in an iterative manner (Column 1 1 , Lines 45-68; 
Column 12, Lines 1-68). 

Regarding Claims 13 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance wherein the data includes at least one of 
sales per hour, dollars per transaction, units per transaction, transactions per hour, 
traffic conversion percentage, customer traffic count or periodic goals (Figures 3a, 3c, 
3d). 

Regarding Claim 14 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance wherein the legacy data includes at least 
one of administrative, accounting, tax, market research, merchandise grouping, human 
resource or store revenue goal data (Column 7, Lines 62-68; Column 8, Lines 1-68; 
Column 9; Figures 2a, 3c, 3d). 

Regarding Claim 15 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance wherein the aggregate synopsis further 
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comprising report results corresponding to tlie qualitative data (Column 1 1 , Lines 52-68; 
Column 12, Lines 32-68; Column 2, Lines 43-47). 

Regarding Claim 16 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance wherein the transaction data corresponds 
to retail stores and sales employees (Columns 11-12; Figures 3a, 3c 3d). 

Regarding Claim 17 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance wherein applying the recommended 
actions comprises skill development at a sales employee level and strategies at a store 
level (Column 1, Lines 29-44; Column 11, Lines 52-68; Column 12, Lines 16-68). 

Regarding Claim 18 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance wherein hypothesizing further comprising 
hypothesizing business scenarios and recommend actions comprise strategies to 
improve business operations and staffing profiles for increased sales (Column 3, Lines 
1-9; Column 11, Lines 53-68; Column 12, Lines 1-68). 
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15. Claims 3, 9-11 and 19 are rejected under 35 U.S.C. 103(a) as being 
unpatentable Matsko et al, U.S. Patent No. 7,093,748 in view of Capillo, Joe, Sales 
Performance Accountability (1998) as applied to claims 1-2 and 13-18 above, and 
further in view of Mclllwaine et al., U.S. Patent No. 6,342,282. 

Regarding Claim 3 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance wherein hypothesizing (testing, 
experimenting, simulating, guessing, thinking, postulating, proposing, etc.) further 
comprises comparing the aggregate synopsis to performance scores (diagnostics, 
metrics; Column 12, Lines 16-68). 

Matsko et al. does not expressly teach that hypothesizing (testing, 
experimenting, simulating, guessing, thinking, postulating, proposing, etc.) further 
comprises: comparing the aggregate synopsis (results, report, summary, etc.) to 
performance scores within a predetermined performance range; and mapping the 
aggregate synopsis to the plurality of recommended actions based on the 
predetermined performance range as claimed. 

Mclllwaine et al. teach a computer implemented method for measuring and 
analyzing store performance wherein hypothesizing (testing, experimenting, simulating, 
guessing, thinking, postulating, proposing, etc.) further comprises: 
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- comparing tlie aggregate synopsis (results, report, summary, etc.) to 
performance scores within a predetermined performance range/tliresliold (Column 5, 
Lines 16-35; Column 6, Lines 20-46; Column 8, Lines 20-50; Column 9, Lines 21-45; 
Figures 2, 3b, Elements 244, 246, 248, 250); 

- mapping the aggregate synopsis to the plurality of recommended actions 
based on the predetermined performance range (Column 3, Lines 7-16; Column 8, 
Lines 51-68; Figure 3b, Elements 244, 246, 258; Figure 3c, Elements 286, 288, 292, 
294); 

in an analogous art of performance measurement for the purpose of tailoring 
recommend actions (training) to the subject under observation's (agent) based on the 
comparison of their performance (scores/metrics) to threshold (goal, desired, required, 
etc.) performance standards/levels (Abstract). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for measuring and analyzing store performance as taught 
by the combination of Matsko et al. and Capillo would have benefited from comparing 
and mapping/correlation an aggregate synopsis to the plurality of recommended actions 
based on the predetermined performance range in view of the teachings of Mclllwaine 
et al.; the resultant system and method enabling a store to improve its performance by 
providing tailored training to its staff/employees (Abstract). 
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Regarding Claims 9-10 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance further comprising setting timely 
performance goals (daily, weekly, monthly, quarterly, yearly, etc.) corresponding to the 
subject under observation and adjusting the performance range in response to the 
performance goals. 

Regarding Claim 1 1 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance further comprising establishing a staffing 
profile, indicative of optimal staffing levels for each of the sales employee levels, to 
obtain the performance goal (Column 4, Lines 53-64). 

Regarding Claim 19 Matsko et al. does not expressly teach that the staffing 
profile further comprises an optimal aggregation of sales employees at different levels 
as claimed. 

Mclllwaine et al. teach a computer implemented method for measuring and 
analyzing store performance comprising determining an optimal staffing profile (Column 
4, Lines 53-64; Figure 1, Elements 40, 48). 

Matsko et al., Capillo nor Mcllwaine et al. not expressly teach that the 
aggregation of employees at different skill levels is optimal as claimed. 
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Official notice is taken that it is old and well known to select an "optimal" mix of 
employees having different skills and/or skill levels in an effort to ensure all the 
required/desired services/service level can be provided to customers. 

For example, a retailer would know to staff a manager when scheduling one or 
more employees, or co-schedule experienced and inexperience workers together vs. 
scheduling a shift with all new employees, or scheduling a mix of full-time and part-time 
employees, or scheduling someone who speaks Spanish if customer's speak primarily 
Spanish, and the like. 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for measuring and analyzing store performance as taught 
by the combination of Matsko et al., Capillo and Mclllwaine et al. would have benefited 
from staffing profiles comprising an optimal aggregation of sales employees at different 
levels in view of the teachings of official notice. 
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16. Claims 4-8 are rejected under 35 U.S.C. 103(a) as being unpatentable Matsko et 
al, U.S. Patent No. 7,093,748 in view of Capillo, Joe, Sales Performance Accountability 
(1998) in view of Mclllwaine et al., U.S. Patent No. 6,342,282 as applied to claims 3, 9- 
1 1 and 19above, and further in view of Ibarra, U.S. Patent No. 6,1 19,097. 

Regarding Claim 4 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance further comprises providing a set of 
performance standards corresponding to at least a portion of the aggregate synopsis 
and for determining a ranking within the predetermined performance range. 

Matkso et al. does not expressly teach that the intended use of the provided 
performance standards is for determining a ranking within the predetermined 
performance range as claimed. 

Ibarra teaches that utilizing performance ranges (standards, goals, etc.) to rank 
employees, stores, departments, or the like is a common business practice (Column 1 , 
Lines 20-30) in an analogous art of performance management for the purposes of 
comparing performance between employees (subjects) for promotions, bonuses or to 
support other management decisions (Column 1, Lines 20-30). 

Ibarra further teaches ranking the performance of employees within 
predetermined ranges (levels; Column 4, Lines 52-65; Column 5, Lines 1-12; Column 
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1 0, Lines 1 5-25; Figure 1 0) for the purposes of view employees with different 
performance levels/ranks relative to one or more performance standards. 

Ibarra teaches a system and method for performance evaluation comprising: 
comparing the aggregate synopsis to performance scores (values, ratings, metrics, 
measures, etc.) within a predetermined performance range (levels, standards, etc.; 
Column 8, Lines 57-68; Column 9, Lines 4-19; Figure 10); and mapping (matching) the 
aggregate synopsis to the plurality of recommended actions in the predetermined range 
(standards, check-up, problem-solving worksheet; Column 2, Lines 55-68; Column 4, 
Lines 40-63; Column 5, Lines 20-30; Column 6, Lines 53-68; Column 7, 42-68; Column 
1 0, Lines 1 5-31 ; Figures 4, 1 1 ) in an analogous art of performance management for the 
purposes of assisting employees in meeting performance standards/goals by selecting 
and implementing the recommended actions (action steps, problem-solving worksheet) 
most likely to result the employee in at least meeting the performance standard (Column 
2, Lines 60-65). 

More generally Ibarra teaches a retail performance evaluation system and 
method comprising: 

- collecting store sales activity transaction data (activities), indicative of an 
employees performance (Column 2, Lines 3-31; Column 16, Lines 15-27; Figure 2); 

- analyzing the transaction data to compute a aggregate synopsis of 
performance of a subject under observation, via a subsystem (Column 6, Lines 1-25, 
53-60); 
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- developing at least one of a plurality of reconnnnended actions for store 
improvement (Column 6, Lines 61-68; Column 7, Lines 1-7, 43-68); 

- applying the determined recommended actions to the subject under 
observation (Column 1 , Lines 55-65; Column 7); 

- measuring a change (improvement, impact, effect, etc.) on store performance 
as a result of the subject under observation applying the determined recommended 
actions, via a subsystem (Column 7, Lines 3-5; Column 8, Lines 5-9); 

- wherein the subject under observation further comprises a sales employee 
having a plurality of levels and performance standards for each level (Column 4, Line 
25; Column 6, Lines 53-68; Column 10, Lines 15-25; Figure 10). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for evaluating store and employee performance as taught 
by the combination of Matsko et al., Capillo and Mclllwaine et al. with its ability to rate 
the employee's and/or store's performance against one or more performance standards 
each corresponding to at least a portion of the aggregate synopsis would have 
benefited determining a ranking within the predetermined performance range in view of 
the teachings of Ibarra; the resultant system/method enabling user's to comparing 
performance between employees and/or stores (Ibarra: Column 1, Lines 20-30) and/or 
view store/employee's relative performance to the performance range. 
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Regarding Claim 5 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance wherein the subject under observation is a 
sales employee having a plurality of skill levels and performance standards defined for 
each skill level (Column 5, Lines 16-35; Column 6, Lines 20-46; Column 8, Lines 20-50; 
Column 9, Lines 21-45; Figures 2, 3b, Elements 244, 246, 248, 250). 

Regarding Claim 6 Matsko et al. teach a computer implemented method for 
measuring and analyzing store performance wherein the performance standard 
correspond to a subset of customer focused skills attained by the sales employee 
(Column 5, Lines 16-35; Column 6, Lines 20-46; Column 8, Lines 20-50; Column 9, 
Lines 21-45; Figures 2, 3b, Elements 244, 246, 248, 250). 

Regarding Claim 7-8 Matsko et al. does not expressly each that the performance 
standards comprise a scaling matrix operable to scale the performance scores, the 
matrix having scaling factors corresponding to store characteristics and include store 
volume, location and timing as claimed. 

Matsko et al. does not expressly teach scaling performance scores 
corresponding to store characteristics via a scaling matrix wherein the scaling factors 
comprise volume, store location and timing as claimed. 
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Official notice is taken that it is old and well known to scale performance 
measures when comparing/benchmarking one or more businesses based on the 
characteristics of the businesses (size, sales, volume, industry, number of employees, 
etc.; sometime referred to standardizing or normalizing or comparative performance 
analysis) in order to perform an "apples-to-apples" comparison between the two 
businesses/enterprises/employees. 

For example, if car dealership A generally has more sales volume than car 
dealership B, the performance standards for salespeople at each car dealership can be 
scaled to account for the disparity in sales volume thereby assisting in accurately 
analyzing and/or compahng the employees and/or store performances. 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for measuring and analyzing store performance as taught 
by Matsko et al. would have benefited from scaling performance scores corresponding 
to store characteristics via a scaling matrix utilizing any of a plurality of scaling factors in 
view of the teachings of official notice; the resultant system/method enabling users to 
make apples-to-apples performance comparison between different employees and/or 
stores. 
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17. Claims 60-63 are rejected under 35 U.S.C. 103(a) as being unpatentable 
Mclllwaine et a!., U.S. Patent No. 6,342,282 in view of Ibarra, U.S. Patent No. 
6,1 19,097and further in view of Matsko et a!., U.S, Patent No. 7,093,748. 

Regarding Claim 60 IVIclllwaine et al. teach a system and method for improving 
business productivity comprising: 

- gathering transaction data of business sales activity from a plurality of available 
computer data sources, the data including at least one or external, legacy, field 
performance or training data and corresponding to at least one employee (Column 4, 
Lines 28-48; Column 7, Lines 55-68; Column 8, Lines 1-7; Figure 1, Element 20); 

- analyzing the gathered transaction data to determine a scoring of employee 
performance, the gather transaction data indicative of revenue generation and skill 
performance of each of the least one employee (Column 6, Lines 20-46; Column 5, 
Lines 16-35; Column 8, Lines 20-50; Column 9, Lines 21-48; Figures 2, 3B, elements 
244, 246, 248, 250); 

- defining a set of recommended actions directed at improving store productivity 
as a function of skill proficiency and revenue generation (Column 5, Lines 35-40; 
Column 6, Lines 20-46; Column 9, Lines 21-47); 

- correlating the scoring with the set of recommended actions (Column 3, Lines 
7-16; Column 8, Lines 51-69; Figures 3b, 3c, elements 244, 246, 248, 296, 288, 292, 
294; Figure 1 , Element 53); 
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- implennenting, based on the correlating, at least one of the reconnnnended 
actions (Column 3, Lines 7-16; Column 8, Lines 51-69; Figures 3b, 3c, elements 244, 
246, 248, 296, 288, 292, 294; Figure 1, Element 53); and 

Mclllwaine et al. does not expressly teach determining a ranking within the 
predetermined performance range as claimed. 

Ibarra further teaches ranking the performance of employees within 
predetermined ranges (levels; Column 4, Lines 52-65; Column 5, Lines 1-12; Column 
10, Lines 15-25; Figure 10) for the purposes of view employees with different 
performance levels/ranks of one or more performance standards. 

Ibarra further teaches that utilizing performance ranges (standards, goals, etc.) to 
rank of employees, stores, departments, or the like is old and well known (Column 1 , 
Lines 20-30) in an analogous art of performance management for the purposes of 
comparing performance between employees (subjects) for promotions, bonuses or 
other management decisions (Column 1 , Lines 20-30). 

Ibarra teaches defining a set of predetermined actions directed to improving store 
productivity (Column 6, Lines 61-68; Column 7, Lines 1-7, 43-68) as a function of skill 
proficiency and revenue generation (standards, check-up, problem-solving worksheet; 
Column 2, Lines 55-68; Column 4, Lines 40-63; Column 5, Lines 20-30; Column 6, 
Lines 53-68; Column 7, 42-68; Column 10, Lines 15-31; Figures 4, 11) in an analogous 
art of performance management for the purposes of assisting employees in meeting the 
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performance standards/goals by selecting tine recommended actions (action steps, 
problem-solving worksheet) most lil<ely to result the employee in at least meeting the 
performance standard (Column 2, Lines 60-65). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for measuring and analyzing store performance as taught 
by Mclllwaine et al. would have benefited determining a ranking within the 
predetermined performance range in view of the teachings of Ibarra; the resultant 
system/method enabling user's to comparing performance between employees and/or 
stores (Ibarra: Column 1 , Lines 20-30) and/or view store/employee's relative 
performance to the performance range. 

Mclllwaine et al. does not expressly teach measuring productivity improvement of 
the store resulting from the implementing of the at least one recommended action. 

Matsko et al. teach measuring a change in the store performance as a result of 
the subject under observation applying the determined observation (Column 12, Lines 
32-45, 49-65) in an analogous art of store performance management for the purpose of 
assisting decision makers in measuring/hypothesizing the impact of the recommended 
actions on the store performance thereby assisting in their decisions (Column 1 1 , Lines 
52-63; Column 12, Lines 48-68). 
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It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for measuring and analyzing store performance as taught 
by the combination of Mclllwaine et al. and Ibarra would have benefited from measuring 
productivity improvement of the store resulting from the implementing of the at least one 
recommended action in view of the teachings of Matsko et a!.; the resultant system and 
method assisting users in analyzing the before/after affects (improvements) of the 
recommended actions (Matsko et al.: Column 1 1 , Lines 52-63; Column 12, Lines 48- 
68). 

Regarding Claims 61 and 62 Mclllwaine et al. teach a system and method for 
measuring business performance wherein the method steps are performed iteratively 
(repeatedly, continuously, etc.; Column 5, Lines 5-35; Column 8, Lines 41-63; Figures 
3b, 3c). 

Regarding Claim 63 Mclllwaine et al. teach a system and method for analyzing 
and measuring business performance comprising defining and implementing an optimal 
staffing profile (Column 4, Lines 53-64). 
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18. Claims 64-72 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Mclllwaine et a!., U.S. Patent No. 6,342,282 in view of Matsko et al., U.S, Patent No. 
7,093,748. 

Regarding Claim 64 Mclllwaine et al. teach a computer implemented method for 
assessing and improving the performance of a store (business) comprising: 

- gathering, via a sales transactional data interface, from a plurality of available 
computer data sources including at least one of the following field performance, legacy, 
training or transactional data, the gather data indicative of the revenue generating 
performance of at least one subject employee (Column 4, Lines 28-48; Column 7, Lines 
55-68; Column 8, Lines 1-7; Figure 1, Element 20); 

- aggregating and storing, via a data store, the gathered transactional data 
(Column 4, Lines 28-48; Column 7, Lines 55-68; Column 8, Lines 1-7; Figure 1, Element 
20); 

- generating, via an analysis engine, quantitative reports indicative of aggregate 
revenue generating performance of each of the at least one subject employee (Column 
6, Lines 20-46; Column 5, Lines 16-35; Column 8, Lines 20-50; Column 9, Lines 21-48; 
Figures 2, 3B, elements 244, 246, 248, 250); 

- determining, based in the quantitative reports and a performance range 
(threshold), a performance ranking (scoring) corresponding to each of at least one 
subject employee (Column 6, Lines 20-46; Column 5, Lines 16-35; Column 8, Lines 20- 
50; Column 9, Lines 21-48; Figures 2, 3B, elements 244, 246, 248, 250); 
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- identifying, via a liypotliesizer, areas of improvennent for eacli at least one 
subject employee based on the performance ranking/scoring (Column 5, Lines 35-40; 
Column 6, Lines 20-46; Column 9, Lines 21-47); 

- mapping, via a qualitative mapping engine, the identified areas of improvement 
into a predetermined list of recommended actions for at least improving proficiency of 
skills (Column 3, Lines 7-16; Column 8, Lines 51-69; Figures 3b, 3c, elements 244, 246, 
248, 296, 288, 292, 294; Figure 1 , Element 53); and 

- implementing, via a learning center, the mapped recommendations (Column 2, 
Lines 5-50; Figure 2). 

Mclllwaine et al. does not expressly teach measuring, via subsequently gather 
transactional data, the effect of the recommended actions on the revenue generating 
performance of the employee and the store as claimed. 

Mclllwaine et al. does not expressly teach measuring productivity improvement of 
the store resulting from the implementing of the at least one recommended action. 

Matsko et al. teach measuring a change in the store performance as a result of 
the subject under observation applying the determined observation (Column 12, Lines 
32-45, 49-65) in an analogous art of store performance management for the purpose of 
assisting decision makers in measuring/hypothesizing the impact of the recommended 
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actions on the store performance thereby assisting in their decisions (Column 1 1 , Lines 
52-63; Column 12, Lines 48-68). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for measuring and analyzing store performance as taught 
by Mclllwalne et al. would have benefited from measuring productivity improvement of 
the store resulting from the implementing of the at least one recommended action in 
view of the teachings of Matsko et al.; the resultant system and method assisting users 
in analyzing the before/after affects (Improvements) of the recommended actions 
(Matsko et al.: Column 1 1 , Lines 52-63; Column 1 2, Lines 48-68). 

Regarding Claim 65 Mclllwalne et al. does not expressly teach that the 
transaction data further comprises sales and customer flow data as claimed. 

Matsko et al. teach that the transaction data further comprises sales and 
customer flow data (Column 1 , Lines 28-68; Columns 8-9; Figures 3, 3c, 3d) in an 
analogous art of measuring and analyzing store performance for the purpose of 
improving store and employee performance (Abstract; Column 12, Lines 5-68). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for measuring and analyzing business performance as 
taught by Mclllwalne et al. would have benefited from including sales and customer flow 
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data in view of tlie teachings of Matsl^o et a!.; tlie resultant systenn/nnethod the resultant 
system/method assisting decision makers in improving store and employee 
performance (Matsko et al.: Abstract; Column 12, Lines 5-68). 

Regarding Claim 66 Mclllwaine et al. does not expressly teach that the sales 
data includes at least one of sales per hour, dollars per transaction, units per 
transaction, transactions per hour, traffic conversion percentage, customer traffic count 
or periodic goals as claimed. 

Matsko et al. teach that the sales data includes at least one of sales per hour, 
dollars per transaction, units per transaction, transactions per hour, traffic conversion 
percentage, customer traffic count or periodic goals (Column 1 , Lines 28-68; Columns 
8-9; Figures 3, 3c, 3d) in an analogous art of measuring and analyzing store 
performance for the purpose of improving store and employee performance (Abstract; 
Column 12, Lines 5-68). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for measuring and analyzing business performance as 
taught by Mclllwaine et al. would have benefited from including at least one of sales per 
hour, dollars per transaction, units per transaction, transactions per hour, traffic 
conversion percentage, customer traffic count or periodic goals data in view of the 
teachings of Matsko et al.; the resultant system/method assisting decision makers in 
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improving store and employee performance (Matsko et al.: Abstract; Column 12, Lines 
5-68). 

Regarding Claim 67 Mclllwaine et al. teach that the mapping further comprises a 
predetermined correlation of a type of employee, the performance ranking and the 
recommended actions (Column 3, Lines 7-16; Column 8, Lines 51-68; Figure 3b, 
Elements 244, 246, 258; Figure 3c, Elements 286, 288, 292, 294). 

Regarding Claim 68 Mclllwaine et al. teach that the predetermined correlation 
corresponds to a matrix (Column 3, Lines 7-16; Column 8, Lines 51-68; Figure 3b, 
Elements 244, 246, 258; Figure 3c, Elements 286, 288, 292, 294). 

Regarding Claim 69 Mclllwaine et al. teaches defining and implementing a 
staffing profile indicative of an optimal combination of employee types, based on the 
performance data, the optimal combination including skills of each employee (Column 4, 
Lines 52-64; Column 5, Lines 35-40; Column 9, Lines 21-47). 

Regarding Claim 70 Mclllwaine et al. teach that the system (mapping engine) 
further comprises a rule-based expert system (Figure 1, Element 53). 

Regarding Claim 71 Mclllwaine et al. teach that the learning center further 
comprises a library of multimedia curriculum (CBT; Column 2, Lines 5-50). 
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Regarding Claim 72 Mclllwaine et a! does not expressly teach that the 
transaction data is retail sales data as claimed. 

Matsko et al. teaches that the transaction data is retail sales data (Figures 3a, 3c, 
3d) in an analogous art of measuring and analyzing store performance for the purpose 
of improving store and employee performance (Abstract). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method for analyzing and measuring business performance as 
taught by Mclllwaine et al. would have benefited from analyzing and measuring retail 
store performance in view of the teachings of Matsko et al. 
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Conclusion 

Applicant's amendment necessitated tine new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

- Powers et al., U.S. Patent No. 5,684,964, teach a system and method for 
measuring, analyzing and improving business performance. 

- Janovski et al., U.S. Patent No. 5,726,914, teach a system and method for 
measuring and analyzing store performance and recommending actions based on the 
analysis. 
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- Matsko et al., U.S. Patent No. 6,970,810, teach a system and method for 
hypothesizing recommended actions to improve measured and analyzed store and 
employee performance. 

- Stuart et al., U.S. Patent Publication No. 2001/0032120, teach a system and 
method for measuring and analyzing employee performance. 

- Graichen et al., U.S. Patent Publication No. 2001/032195, teach a system and 
method for identifying business performance improvements in an organization. 

- Musafia et al., U. S. Patent Publication No. 2002/0038235, teach a system and 
method for measuring and analyzing employee/business performance/productivity. 

Herbert et al., U.S. Patent Publication No. 2001/0056367, teach a system and 
method for measuring, analyzing and reporting employee performance. 

- Fitz-Enz, The Mythology of Measuring Staff Performance (1993), teaches the 
old and well known method of measuring and analyzing employee/staff performance in 
order to improve staff as well as business performance wherein changes in 
performance are measured and identified in relation to the improvements/changes 
made. 

- Jones et al.. Work Group Performance Measurement and Feedback (1993), 
teaches a computer implement method for measuring and analyzing performance 
improvements in a retail store wherein changes in performances are identified. 

- Jacobs, Operating stores: High octane execution (1994), teaches the old and 
very well known link between store performance and employee performance wherein 
improving store performance commonly focuses on improving the performance of the 
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store's employees wherein employees performance is analyzed and measured (e.g. 
scorecards) and used to drive store and employee performance improvement efforts 
(e.g. training). 

- Achieving Organization Excellence Through the Performance Management 
System (1999), teaches the well known utilization of performance management systems 
to measure and analyze business and employee performance in order to improve the 
performance of both. 

- Turning data into knowledge (1996), teaches the well known 
collecting/gathering and analysis of transaction data from a plurality of transaction data 
interfaces/systems comprising legacy, transaction, POS and external data in order to 
identifies performance insights or areas in need of improvement wherein performance is 
compared to standards/goals. 

- Donthu et al., Retail Productivity Assessment Using Data Envelope Analysis 
(1998), teaches a system and method for collecting and analyzing a plurality of store 
performance transaction data from a plurality of data sources/sets wherein the system 
tracks performance over time. 

- Jensen et al., A Systems Management Approach for Improvement of 
Organizational Performance Measurement Systems (2000) teaches the well known 
utilization of performance measurement systems to collect and analyze a plurality of 
data in order to improve the business' performance. 

- Simons, Performance Measurement & Control Systems for Implementing 
Strategy (2000) teaches the well known utilization of performance measurement 
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systems to collect and analyze a plurality of data in order to improve the business' 
performance. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to SCOTT L. JARRETT whose telephone number is 
(571)272-7033. The examiner can normally be reached on Monday-Friday, 8:00AM - 
5:00PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Hafiz Tariq can be reached on (571) 272-6729. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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